NOTICE: This ma

terinl may be protected by
; Cop\nulea»\ (T

7.US. Code)

C(© 2002 West Pub. Co.

- COMMENTARY

FORDICE AS A WINDOW OF OPPORTUNITY:
'THE CASE FOR MAINTAINING HISTORICALLY )
'BLACK COLLEGES AND UNIVERSITIES (HBCUs) \

‘AS PREDOMINANTLY BLACK INSTITUTION S*
. by
JERLANDO F.L. JACKSON Pu.D., MicHEAL T SNOWDEN
PuD., AND SUZANNE E. ECKES, D!

Introductlon

The landmark hlgher cducatlon dcsegregatlon ‘case, Umted St
Fordice, was filed more than twenty-five years ago. (Sec the end of this

commentary for a complete legal history of Fordice.) In its 1992 decision, the

“Supreme Court held that the State of Mississippi had failed to meet its
affirmative obligation to dismantle the prior de jure segregatéd system by
adopting race neutral policies that govern its university system. This holding
failed -to . explam adequately how the States should address the .continuing

-vestlges of separate and unequal higher educatlon Although the decision is a-

landmark one that affects policymaking in all of the former de jure states, the
Fordice decision in short did little more than tell us what standard to apply.

This decision has been taken to mean.that pubhc HBCUs will no longer
be-able to maintain themselves as predominantly Black institutions. Contrari-
wise; we argue, drawing on legal precedents, that Fordice can be interpreted
as a window. of opportunity for HBCUs to continue as predominantly Black
institutions. To this end, we begin by briefly tracing the history on the nascent
back and forth movement between “separate—but equal” and integration
ideologies for desegregation of higher education in general, and the historical
development of the Fordice case in particular. In the last part.of the paper,

we argue for using Fordice as a window of opportunity for maintaining public -

HBCUs as predominantly Black institutions.
The First Phase: Separate but Equal Facilities and Institutions
The Constitution of the United States was drafted with the intent of
providing liberty based on the principle that all men are created equal.
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EDUCATION LAW REPORTER

Indeed, the history of slavery in this nation questioned the notion of equality.
~ After the Civil War, the Thirteenth Amendment of the Constitution abol-
ished slavery and America was attempting, to move toward this notion of -
equalrty After a century of conflict, the laws and courts of the nation agreed
. with the Thirteenth, Fourteenth, and Fifteenth Amendments that all persons
should not be drscrlmmated against because of race, rehgxon and nationali-
A . _
The first phase began with the 19th and 20th centunes f0cusmg on early
laws that emphasized equal -protection as guaranteed by the Fourteenth
Amendment. The Fourteenth Amendment to the United States Constrtutron'
mandates: “[N]Or shall any State .". deny to any person within its jurisdic- .
tion the equal protection of the laws 3 During . this time the focus of
segregation was placed on the institutions and theé facilities within that
institution. The notion of “separate but équal” educatlon was supported by
laws that mandated separate facilities for the races.* In- 1862, with the passage
of the Morrill Act, institutions were endowed. to support industrial -education
courses. The federal financial support for the nation’s land-grant universities
was not necessanly a solution to the problem of education, but it was a start.®
"With the monies vaurred from the Morrill Act, South Carolina, Vrrgnua
and Kentucky established colleges for Blacks. In 1887, The Hatch Act called
for money to be evenly divided between Black and White institutions unless : -
the state legislature deemed otherwise. Subsequent]y in 1890 the Second
. ‘Morrill Act was passed which provided a more credible source of funding for
Black institutions by stating the requrrement of equrtable drstnbutron of :
funds between Black 'and White institutions. :

. In 1896 the Supreme Court held in Plessy v. Ferguson that “separate but
equal” facilities- did not offend any provision of the Constitution of the
United Statés.” In Plessy, the plaintiff contested - the: constitutionality of -a

Louisiana statute that mandated “separate but equal” accommodation-for -
Black and White railroad passengers and prohibited the mixing' of the two

~ races.® The case was not specifically an education precedent, but it provides -
an illustration of the timbre of the country during this first phase. Plessy must .
be corisidered in order to understand the plight of colleges and universities in

the eyes of the law and the Constltutron and. to give a contextual reﬂectron of
the penod ’ :

The Second Phase: Indrvidual Choice . '
The second phase of higher education desegregation began in'the late
1930s and it involved many court cases. This phase shifted the focus from the
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~ educational facilities to an emphasis on individual choice: and -accommodation
of €ducational programs. During this phase, Blacks sued to attend institutions
of their choice and the cases began:to: question the doctrine: of “separate but
equal.” The first of the.graduate school cases to reach the United States
- Supreme Court in 1938:was’ Gaines v.. Missouri."® The plaintiff, Lloyd Gaines
" was a Black male: who was. refused. admission - to: the law school - of - the
University of ‘Missouri solely because of his race. A complaint was brought
against the university on the grounds of its failure to provide equal protection
under the law, as provided by the Fourteenth-Amendment. The. university
offered. Gaines. several -options, one of .which was to attend. law school in
another state, but these terms were not satisfactory to. Gaines, The Missouri
Supreme Court ultimately dismissed the. case. :

. The 'National Association- for the Advancement of . Colored People
'(NAACP) provided- legal counsel for:Gaines; and -appealed to the United
States: Supreme ‘Court. The ‘decision was reversed; not on -the Fourteenth

. Amendment-but on the.-grounds that-the Constitution required-the state tp

_provide equalfacilities for ‘Blacks within ‘the state. Due: to:the absence of
facilities, Missouri had to-admit Black applicants-to the existing law:school.*

* Gaines Wwas ‘significant hecause ‘for:.the first:time, the .Supreme Court had
ordered the admission of a black student to-a segregated-umiversity. --

“The” first' of the ‘post-Gaines’ graduate school casés ‘was ‘in - 1948 w1th
Si; pueI v." Board'of Regents ™ In: this case; the University of Oklahoma Law
School- denied’ admittance ‘to--a™ Black woman because of her ‘race. The
" Oklahoma Supreme ‘Court detérmined that because Sipuel failed' to demand
“that the State establish a separate law ‘school for blacks, she had no right to
admission to the white law school.” Betause-she-had not made this necessary
demand, she *“wholly failed ‘to. establish any violation. of theFourteenth
Amendment of the Federal' Constitution,”** To the surprise of Sipuel’s legal
counsel. (i.e., NAACP) the Supreme Court reversed the Supreme Court of
: Oklahoma s decision.

“Two 1950 cases, Sweait' v. Painfer and McLaurin -v. " Oklahoma -State
Regents laid the’ foundatJon for the 1954 Brown' verdict. The- cases revolved
around the samé issue of equal protectron under the law; however, the Sweatt
casé investigated to what' extént the clause of the Fourteenth Amendment
limited the power of a state to distinguish between the students of ‘different
races in professional and graduate education programs.in a state university.'*
In Sweatt v. Painter, the University of Texas. Law School rejected the
plaintiff’s applrcatron solely based on race.’ During this time in Texas, there
were no law schools for Blacks. Instead of the state trial court recognizing
that the policy denied equal protection, the Court continued the case for
another six months_to allow time for a law school for Blacks to be built. The
focus .of this case was decided on the. educatronal facrlmes issue analysis.

10. State of M_zssoun Gaines v. Canada, 305 13. 1d. \ _
. U.S. 337, 59. S.Ct. 232, 83 L.Ed. 208 (1938). 14, 1d. at 144,
11. K ESTELL, THE AFRICAN-AMERI- . .
‘CAN ALMANAC (Detrort Gale Reseirch) 15. Sweatt v. Painter, 339 U.S. 629, 70 S.Ct.
(1994). 848, 94 L.Ed. 1114 (1950).
12. Sipuel v. Board of Regents, 332°US. 631, 16. Id..
68 S.Ct. 299, 92 L Ed 247 (1948).
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The Supreme Court held that there was not “substantial equality in the
educational opportunities offered to White and Negro law students by the
State.”"” The comparison between “number of faculty,” “variety of courses,”

opportumty for specialization,” “size of student body,” .“scope of . the
library,” and “availability of law review and similar activities” was one-sided
in the favox of the University of Texas Law School.® The Court recognized
the need for the exchanging of ideas and views for those who wished to.
practice law- and noted this type of learning did not and could not take place
in isolation.. In conclusion, the Court expounded: “It is: difficult to believe
that one who had free choice between these law schools would consider- the

~ question closed.”” -

In McLaurin v. Oklahoma State Regenls a Black student with a master's _
degree was denied admission:to the University of ‘Oklahoma because of
race.? At the time; an Oklahoma state statute ‘made it illegal to maintain or
attend schools that enrolled both Blacks:and:Whites: The District-Court held -
the statute' unconstitutional because. it violated 'the Supreme. Court’s ruling;: in.

the Gaines.and Sipuel cases.- The pldintiff; George. McLaurin-entered’ the :
doctorat:program and: during his attendance, was required to sit in a special:

designatéd area‘im:elassrooms; the:library, and the cafeteria.The state isade
the argument: that'McLaurin was not denied any of ‘the facilitigs, and the'seat:
they assigned him- carried - with it no- particular - disadvantage.” The . €Court-
repudlated the argument.on' the basis: that the special seats-hindered McLay~:
rin’s’ pursuit -.0f an advanced - degree, -and- ultimately 'the -ability’ to-learn his-:

» discipline-becanse he was. segregated-from:the other students. This' separatmn-‘

inhibited his learning, as he was.unable. to study, engage in . dnscusswns ori
exchange views with. the other: students. - - ;

In the 1954 Jandmark' Brown v. Board of Educatlon of Topeka decns10n=
the “separate but’ equal”- doctring’ was challenged.  The. Court held that -
“separate but equal was inherently unequal.”* The decision was unprece-

dented in'its 1mpact on removing the social barriers of isolation and prejudxce"

based on race. The Brown Court relied on the earlier hlgher education school
cases Sweatt v. Painter and McLaurin v. Oklahoma State Regents to discuss'the
intellectiial experience. of the Black student. (The: le‘ reasoning of Brown _

will be discussed later in this paper when addr si g the constltutlonal 1ssue '
surroundmg the state-funded HBCU.) ' :

, The Third Phase: Full Dismantlin}of Segr o
The thlrd phase of desegregatlon shifted -attention . back to mstmmons o

With, the. passage of the Civil Rights Act of 1964, the country continued the

job of. dlsmanthng a dnal system of educating Blacks and Whites that had
been in place for fifty to sixty years. Title VI of the Civil Rights Act of 1964
requires that “[n]. o person in the United States shall, on the ground of race,

" color, or, national origin, be excluded from participation in, be denied the .
_ benefits of, or be subjected to discrimination under any program or activity

receiving Federal financial assistance.”” The Courts Title V1, and the

17. Id. at 634. . 21. Brown, 347 U.S. 483, 486, 74 S.C. 686 :
18. Id _ 687,98 L.Ed. 873 (1954).

19. Id. ' 22. 42 US.C. 2000d (1996)

20. Id. a1 637. '
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Constitution demanded-a system of individual choice in attending institutions
of higher learning.® In the 1968 Alabama State Teachers Assn. v. Alabama.
Public .School -and . College Authority decision, an organization -of Black
~ teachers sought to prevent the establishment of a branch at Auburn Universi-
ty. ‘They argued that the branch would attract White students from the
already existing state-funded Black college’ in the same city. The United
" States District ‘Court ruled- against ‘the Black teachers. The court reasoned
that a student’s choice to attend college was purely voluntary, unlike the
elementary and secondary school cases. In-1971, the Norris v. State Council of
Higher Education starkly contrasted the Alabama case.* This case concerned
a state plan to expand a predominantly White two-year 'institution into a
four-year mstuutron in an.area.where a predominantly Black four-year
institution. already existed. In .contrast to the Alabama case, the courts
overturned the. action because it-impeded desegregatlon in the state system:.

.. The 1973 case that set the agenda for dismantling the formerly .de jure
: segregated systems of higher edueation was.Adams v. Richardson.®:InAdams,
. the -United States Court of Appedls.:for the District of::Columbia: Circuit:-
-affirmed-a District Court:order-that:réquired:-the. United; States Department:
of Health, Ediicationiand: Welfare {HEW) to enforce -Title:: VI of ‘the - Civil .
Rxghts Act-of 1964 by cutting off federal funding to states that had niot taken -
steps to segregate: their-public schools: HEW, through its Office :of Civil :
Rights (OCR), sought to_require ten states to .abandon their rac¢ial separate
" higher -education -systems: (i.e., Louisiana, - Mississippi, - Oklahoma, North . -
Carolina, Florida, Arkansas, Pennsylvania, Georgia,-Maryland, andVirginia).
The. Court approved deségregation-plans; therefore; states adopted specific -
remedial measures in college admissions. and financial aid practices. Other
institutions throughout the United States adopted similar measures'but on a.
voluntarlly ‘basis. Adams was the first time that a Court acknowledged the .
distinctive value of Black colleges This recognition was a result of arguments
made in an amicus brief filed by the National Association _ for . Equal
Opportunity in Higher Education, a ~voluntary . association . for presndents of
110 predommantly Black: public and pnvate universities.* To preserve these.
mstltutrons states were requrred to develop a policy that ¢ takes into’ account .
~ the special problems of ‘minority students and of [b]lack colleges . o

Additionally, a5 a result of this case, HEW developed criteria apphcable .
to states having a history of de jure segregation in public higher education
entitled . “Rewsed Criteria Speafymg the Ingrcdlents of Acceptable Plans to
Desegregate State Systems of Public Higher Education.” The plan requued
that states follow preseribed steps which included: (a) enhance the quality of
Black state-supported collegés and umversmes (b) eliminate program dupli-
cation between Black and White 1nst1tut10ns where possible; (c) place new
“high demand” programs on' traditionally Black campuses; (d) -increase the
percentage of Black academic employees i in the system; and (e) mcrease thc
number of Black students enrolled at White: publlc colleges. -

23, STEFKOVICH, supra note 2, at 2.- 26. Id., at 1165.

24. 327 F.Supp. 1368 (E.D.Va.1971); affd 27, 14
without opinion 404 U.S. %07 (1971). :

25. 356 F.Supp. 92 (D.D.C.1973), modified, -
480 F2d 1159.
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. ‘A more contemporary.case-on the-dismantling of segregation-in higher
education is Bazemore v. Friday.” In 1986 the Bazemore Court addressed the’
issue of whether: a state university’s extension: service: could continue. support-
ing organizations either with a primarily Black :membership or others: that
enrolled primarily White students. The Court held that no discrimination was
involved ‘because “any racial imbalance resulted .from the wholly voluntary
and unfettered choice of private individuals. G Addmonally, the Court found
that there was no “evidence of any lingering discrimination in either SeIvices -
or membershrp 73 Supporters of HBCUs-argue that the Bazemore standardt
should have been applied in Fordice. /~ ' '

Gatewa - to Ford 'e

M1s31551ppr established its first institution of public’ hlgher educatlon in’
1848.- The University of ‘Mississippi was established’ for the education of
White students. The “first public institution for Blacks was Alcorn- State
University in Lorman; Mississippi. Alcorn State University was established in
1871 specifically- as -the - agricultural college for the -education of Black

students® The next four universities in Mississippi were created for the

educatlop ‘of White students: MlSSlSSlppl State University (1880), Mississippi

-Umversnty for’ Women (1885), Umversnty of Southern Mrssrssrppr (1912), and

.....

Black students both were teachers colIeges Jackson' State Umversrty estab-
lished in 1940 was: charged with educating Black teachers for Black public
schools. Mjssrssrppn Valley State University (1950) had 4 similar mission that .
was confined to the.fural area:Black students’ “education. The- Mississippi -
system . 'of public education’ consrsted of eight universities, - five exclusrvely-'

“White and three exclusively Black.” -

-Even. though -Brown held that segregated public education was unconsti-

tutional, the higher education system of Mississippi remained segregated well

into .the, early 1960s. In 1963, the state’s;three historically White “flagship”
institutions decided . to -use the- standardlzed test. score of fifteen as the

‘minimum_score (ACT) for all college entrants. At that time, 15 was the’

average. score for. Whites, and seven was: the average score for Blacks. Under
court . order, James Meredrth became the first student to integrate the
University of Mississippi. “This was an.effort by Meredlth but unfortunatcly
the M15315s1pp1 pubhc umversrty system remained segregated Twelve years
after Meredith integrated the University of Mississippi, other White universi-
ties had admitted at least one Black student. Jackson State- University and
Mississippi- Valley State Umversrty remained exclusnvely Black, while Alcom
State University had admitted five White students.® '

HEW was the organization that first sought -to enforce Title VI of the
Civil RJghts Act of 1964. HEW requested that the state devise a plan to

remove the former de jure segregated university system. The Board of

Trustees of State Institutions of Higher Learning submitted a proposal, which
mc]uded a numencal goal on the énrollment of students, 1mprovcd hiring of

28. Bazemore v. Friday, 478 U.S. 385 106 31. Ayers v. Allain, 674 F.Supp. 1523, 1527
- S.Ct. 3000, 92 1.Ed.2d 315 [32 Ed. Law Rep. (19’_75);

(1223]} (1986). 32. Fordice, 505 U.S. 717, 112 S.Cr. 2727, 120

29, Hd. . L Ed.2d 575 [75 Ed.Law Rep. [81]}.

30. Fordice, 505 US. at 730, 112 S.Ct. at
2737.

[6)
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underrepresented faculty; and instituting remedial programs. HEW.rejected
the proposed plan because it did not aggressively address the areas of:student
‘enrollment and’ recruitment, faculty hiring; elimination of unnecessary pro-
gram duplication, and institutional funding practices: These funding practices
influenced students’ choice of institutions. The. board made amendments that
HEW later rejected.: Despite HEW’s dissatisfaction with the plan, the board
-adopted it; however,.the. plan never got the legislative support.it.needed. Not
until fiscal year 1978 was the. plan- funded and it was still far- below the
amount sought by the board.* -

The Fordice controversy ofﬁclally began in 1975 when pnvate plamuffs '
brought suit against the state of Mississippi for failure to dismantle Mississip-
pi’s dual system of higher education. The United States intervened in support
of the’ plaintiffs. The case was argued under the Equal Protéction Clause of
the Fourteenth Amendment and Title VI of the Civil Rights Act of 1964.3
The partres attempted a ‘resolution through voluntary dlsmantlement For 12
years, the "two “patties ‘Were unable to achieve a consensual resolutlon
* Mississippi assigned three categories of missions to their institutions of hlgher
education. The categories are as follows: (1) comprehensrve” ~the ‘three
flagship universities-with the greatest resources and program resources;. )
“urban”<the sole ‘urban university, historically Black-with a- more" limited
mission geared toward the urban setting; and @A) regronal”—the remaining’
four universities, two historically “White and -two historically Black-with
primarily an undergraduate role. During the 80s, the - student populations
remained relatively unchanged. More than 99% of the state’s White students
attended the University of Mississippi, Mississippi State University, Universi-
ty of Southern Mrssnssrppr Delta State Unlversrty, and MlSSlSSlppl Unrvcrsrty
for Women '

In 1987, when the case ﬁnally went to tnal each side had an ample
amount of evidence. The issues that were debated were admrssrons standards
faculty and administrative staff recruitment, program dupllcatron on-campus
: dlscnmmatlon institutional funding dlsparltles and satellite- campuses ¥ The
_ state argued that it had successfully fulfilled its duty to end de jure segrega- :
tion by implementing non- discriminatory .race- -neutral pohcres and practices
in student admission, faculty hiring, and operations. The state also ‘made
clalms of attracting significant numbers of qualified Blacks to those 1nst1tu- :
“tions that had been exclusively White. The petitioners argued that the state
" continued to reinforce historic, race-based distinctions among the umversr- '
ties.*®

After 71 witnesses and 56,700 pages of exhlblts the Dlstrlct Court
‘outlined its findings. The District Court dismissed thé case based on the
. opinion that “the state’s affirmative duty to desegregate did not contemplate
either the restriction of choice or the achievement of any degree of racial
development.” The court further stated that although student enrollments
and faculty/staff hiring should be exammed the bulk of emphasns should be

34. Id 37. Fordice, 112 S.Ct. 2727. )
" 35. Ayers 111,914 F.2d at 678. 38 Id
36. Id. at 734-735. : © 39, Id at1551.

(7
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placed on racially neutral policies, developed in good faith, and implemented
to substantially detract from the continued racial identity of. the individual
institutions. - The District .Court held the decrslon that Mrssrssrppls officials
had fulfilled. their duty to desegregate.®

~The United States Fifth Circuit Court. of’ Appeals affirmed the holdmg
of the District Court” The court ruled that the state ‘had adopted and
implemented race-neutral policies and that all students had a right of choice
as to what institution they would attend. On appeal, thé Supreme -Court
made two significant findings. The Supreme Court reasoned: that although
Mississippi State’s officials had implemented a race-neutral admissions policy,
this window-dressing attempt at desegregatron fell short of oomphance @ The
Court held:. '
After a state has estabhshed a racrally neutral admssrons pollcy not
animated by a dlscmmnatory purpose, if policies traceable. to the.prior-
dual system are still in force and have drscnmmatory effects, then those
policies must be reforméd to the extent practlcable and consrstent ‘with”
sound educatjonal practxces

The, Supreme Court found several charactensucs of the segregated
system in- the undisputed factual findings. The Supreme Court held that the
Court of Appeals misinterpreted the Title VI claim. The Court also cited the
regulation that the state was to “take affirmative action' to. overcome the
. effects of prior discrimination” (34 CFR 100.3 (b)(6)(1). 1991). If the Court of

Appeals. had applied the correct legal standard from the findings of the
District Court, they wou]d have noticed several surviving aspects of Mrssrssrp-
pi’s segregated system. The Court used the fact findings of the District Court
that was affirmed by the Court of Appeals to target four-areas of the present
system: admissions standards, program duplication, mstltutronal mission, .and
continued operations of all eight public umversmes

The Supreme . Court found that race neutral pohcres alone did not
elrmmate the segregated system “ Therefore the Supreme Court vacated the
Fifth Circuit’s decision and remanded the case to the Court of Appeals and
the District Court with instructions to apply the new_ appropriate. legal :
standard. This standaid queries whether the “state perpetuates policies and
practices traceable to its prior system that contiriues fo have segregative
“effects.”™ The Supreme Court - studied - MlSSlSSlpplS adrmssron standards,
duplication of programs, institutional mission, and the continued operation of -
eight institutions. The Court’s determmatrons on these issues are drscussed in
more detail below. ' :

Admission Standards-

Mrssrssrppr s system admrssrons pohcy clianged m 1963 The three flag-
. slnp institutions required all entrants fo achieve a minimum composrte score
of 15 on the test administered by the American College Testing (ACI')
Program. During the time of the adnusSrons policy change, the average ACT
composrte score for Whrtes was 18 whr]e 7 was the score for B]acks The

. Id 43, Ayers, 914 F.2d 676.
st Ayers, 914 F2d 676 [62 EdLaw Rep. 44, Fordice, 112 S.C1. 2727.
910 :
[910]}- ' 45. Id. at 2730.

42. Fordice, 112.5.C1. 2727.
(81
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- -admissions policy clearly had a “discriminatory taint.”’* The Court found that

the.policy was purposely used to limit the admission of ‘Black ‘students into
White institutions. Because of this policy, the effects of the de jure ‘segrega-

tion remained. A score of 15 on the' ACT granted ‘automatic admission to any
‘Mississippi resident under the age of 21 to five of-the six: White institutions.
-The Mississippi University for. Women required -a score of 18-for automatic
admission unless the student had -a' 3.0 high. school grade-point-average:

M,lSSlSSlppl residents scoring a 15-but not lower than 13 were allowed

automatic - admission to the. three .remaining -Black universities. Students
scoring 13 or 14 with few exceptions were excluded from the five historically
‘ White universities. In 1985, only 30% of Black students were ellglble for
.admission to hlstorlcally White institutions.*’

Although the new system of college admission’ was based on the ACI'
- composite test score and not racial identity, because of the past discriminato-
1y effect, the university systém remained relatively unchanged: The Board of
'Trustees justified the score identifying that students scoring less thana 15 on
‘the ACT were not prepared for the academic requnrements of the historically
White: institutions. They also purported that the ACT composite .score .of 15
if used across the board would have detrimental. effects on. the historically
‘Black admission numbers.* - '

The constntuttonahty of the ACT as the sole criteria of college -admis-
. sions was scrufinized. The’ plaintiffs exhibited evidence that using the ACT
for aitomatic admission continued. to foster de jure discrimination. Adminis-

trators of the -test-(The American College Testing Program) do not support

the score. as the sole admi_sSion criterion. They state that the test is only.one
variable that-should be factored into the decision for admissions. Most states

‘used ACT and high school grade-point- -average in consideration for admis- -

sion. In Mississippi, although the ACT score had a large racial disparity, the
high school grade-point-average had a much narrower gap. If the ACT and
' hlgh -school grade-point-average were used in -conjunction as admissions
criteria, the number of ellglble Black students would have mcreased at-all
MlSSlSSlppl public universities.*

Duphcatlon of Programs

~“The Supreme Court found that the dupllcatlon of programs was another
- aspect of the case that needed to be ‘examined. The court defined duphcatlon
of [programs as:

[T]hose instances where two or more institutions offer the same nones--

" sential or non-core program. Under the. definition, all duplication at the

N bachelor’s level of non-basic liberal arts and scnences course work and all

duphcatlon at the masters level and above are consndered to be unnec-
essary.*

The Court determined that program dupllcatlon was prescnt in both under-

graduate and graduate levels. More . than 34.6% of the undergraduate and
90% of the graduate programs were unnecessarily duplicated in the Mississip-

46. Id. at 1557. ' ' T a9, I
47. 1. : 50, Ayers, 674 F.Supp. XXX, 1442,
48. Id. B -

91



e e s e

- EDUCATION LAW REPORTER .

pi public_higher education system. The. District Court- conc]uded that. pro- '
gram duplication did not contribute to the racial 1dent1ﬁabrhty of mstrtutJons,

- or necessarily impact student’s choice of mstrtutlon to attend. st

The Supreme Court reversed, instructing that program duplrcatron was a
tenet of the “separdte but equal” standard entrénched by the Plessy rulmg
Accordingly, the Supreme Court could not find any “educational justifica-"
tion” for the duplication of programs. The District Court noted‘that duplica-:
tion of programs “cannot be justified economically or in“terms of providing
quality education.” However, by stating “there is no proof that elimination
of unnecessary duplication would decrease ‘instititional racial 1denuﬁabu1ty,
affect student choice, and promote educatlonal]y sound practices,” the Dis:’
trict Court did not advise the parties to- develop: evidence to affirm ot Teject
the statement.” The Supreme Court determined that the District Court failed
to document what effect duplrcatron of programs-had on the admrssrohs_

standards in evaluatmg whether the state had met its. duty to drsmantle the :
segregated system.* - ‘

Instltutlbnal Mlssmn

The. mission statements of the eight pub]rc umversrtres vaned by classr,fi-
cation. The University' of Mississippi, Mississippi State University, and Um—
versrty of Southern Mississippi are considered the “ﬂagshlp mstrtutrons '
They receive the largest share of funding, have more program choices, and .
offer more curriculum choices. The other hJstoncally White mstrtuuons,__
Delta State Umversrty and Mississippi University for Women, are hberal arts -

" institutions. All of these institutions were founded for the $ole purpose of .

ducatmg ‘White | students The remammg three. hlstoncall Black pubhc'\.
institutions “academic program foci were smaller than any of the aforemen-'_
tloned White institutions. Alcorn State Umversrty was founded to educate‘
Black, students in agncu]tura] areas. Jackson State Un1vers1ty and Mlssrssrppr

Val]ey State Unrversrty were teaching institutions. De jure ‘segregation” played\-_ﬁ
a ma;ort role in state. fundmg and cumculum decrsrons when these mstrtutrons .
weré founded.”® = : "

In 1981, new classification missions were deVe]oped for state mstrtutlons
The three ﬂagshlp institutions were givén the “comprehensive” mission. The
comprehensive mission. was assigned to: the universities - havmg the most .
varied.. programs and: graduate degrees.- Four campuses ‘were -givenr thei

“regional” status. Mississippi-Valley State University, Alcorn'State Universi-.-

ty, Delta State University, and-Mississippi University for Women have limited .

programs and were devoted primarily to undergraduate education. Jackson -
State University was c]assrﬁed as the sole “‘urban” university, its ‘mission is -
desrgnated by the location.* Although the mission statements are not dis-.-
criminatory on their face, the Court found connection between the mission of
the institutions and the past de jure segregation are connected. Although the.
new university classifications were adopted post de jure segregation, the status
of the universities was perpetuated by the segregationist socnety The mission

Sl Fordu‘e 112 S.Ct. 2727 ) 54. Fordice, 112 S.Ct. 2727.
s2. Ayers, 674 F.Supp. XXX, 1541. 55. Id.
53, 1d. at 1561. 56. 1d.
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statemenits - combiried with - admissions standards and program duphcatron '
serve to decrease a student’s choice of institution.

Contmued Operatlon of Elght Pubhc ngher Educahon Insmutlons

Mrssrssrppl has eight pubhc education mstrtutrons which is clearly wrthm :
its discretion; however, the Supreme Court found that to operate all eight
universities was wasteful and irrational. More specifically, the Court recog-
nized that the close proximity of Delta State University and Mississippi
Valley State University (35 miles) along with Mississippi State University and
Mississippi University for Women (20 miles) created a financial situation that
was not feasible. The District Court had ruled that the ability to operate all
eight institutions was a matter of fiscal responsibility and not a constitutional
issue.® As the system continued with eight public institutions of higher
education the argument of closure of one or more institutions was assessed.
Allowing students to have eight choices of public institutions did not assist in
the dismantling of the de jure segregation. To close or merge institution in
--close proximity had the' potential of decreasing the effect of the present
system. Elimination of program duplication and the revision of admission
standards may be sufficient to correct the problems caused by de jure
segregation; however, this may not be educatlonally justrﬁable

In response to the Supreme Court’s decrsron in Fordice, the Mrssrssrppr
Board of Trustees of State Institutions of ngher Learning reached a solution
for compliance with Fordice. The solution required the closure of one public
- HBCU. (Mississippi Valley State Umversrty) and required another (Acorn
State University) to be absorbed into Delta State University, an historically
White institution; thus leavmg Jackson State University- as the sole surviving
~ public HBCU in the state. The District Court on remand did not- find it
. mecessary to approve this aspect of the plan for compliance which sought to
- close Mississippi Valley State Umversrty, reserving such a ruling until the.

' Supreme Court sets forth precedent clanfymg whet| ic HBCUs may be
i tablished,

It is dlfﬁcult to determme what the ordice standard actually means.
This section -of - the ‘paper will explore whether public. HBCUs can be
reconciled with the Fordice opinion. It will first discuss the opinions of Justice
Scalia, Justice O’Connor, and Justice Thomas. It will then explain a constitu-
tional theory based on Brown under which HBCUs may be able to continue
to survive. It appears that the’ private pIamtlffs in- Fordice lost because: they
sought an order that would have required. upgradmg the HBCU:s. In essence,
what. the plamtrtfs desired was an equalization remedy reminiscent of the
re]ref sought in pre-Brown cases. However, even though the Court refused to
accept the pnvate plamtrffs demand of “publicly financed, exclusively black -
enclaves by private choice,” the Court may ‘have kept the door open for the
continued operation of the public HBCU.*! At the conclusion of the Fordice

§7. Id. ) o 60. Fordice, 505 US. 717 730, 112 S.Ct.
s8. Id. - 2721, 2137.
59. Id. ’ 61. 505 U.S. at 743,112 S.Ct. at 2743.
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" opinion, the Court reasoned that increased funding for public HBCUs might

be necessary to nid the segregated system. The majority opinion suggested
that the Court would endorse improving public HBCUs if the schools. na
longer were racrally 1dentrﬁable Accordmgly, HBCUs would need to attract
White students.

Justrce Scalia, the ]one dissenter, concurred. in the Judgment in part ‘and
drssented with the_ opinion .in . part. Justice Scalia’s interpretation of the
majority opinion demonstrated the inherent ambiguity in the Fordice. stan-
dard. Justice Scalia wrote that “nothing good will come out of this Judlcrally
ordained turmoil. "2 He cntrcrzed the majority opinion as. bemg ‘without
gurdance and claimed that “the opinion was something for all, guidance to

‘none.”® In fact, Justice Scalia predicted many .years of litigation- -driven
,confusron and. destabilization in the university. systems of all formerly de jure

states.® Justrce Scalia beheved that this standard would be’ impossible, to

overcome | since virtually all HBCUs were established when this _country

supported a dual system of education. Justice Scalia’s 1nterpretatron of the
standard requires states to prove that HBCUs are not thé consequence of

. prior de Jure regimes, or if they are, they must be educationally justifiable.

Justice Scalia did agree with the majority-on three issues. First, he believed
that the Constitution compelled Mississippi to remove all discrimination
bamers on public universities. Second, he believed that the Constrtutron did.
not compel Mississippi to remedy fundmg disparities between its historically

'B]ack and historically White universities. Fmally, he believed that the dispari-

ty of ACT score requrrements between umversmes does not need to be

- further reviewed. 6

Justrce O’Connor, in her concurrence stressed that the State has the
burden of proving that it has: eliminated its prior segregated system“ In -
hoping .that discriminatory- systems would become a distant memory, Justice
O’Connor reasoned that the Jower courts “must carefully examine - MlSSlSSlp-
pi’s ‘proffered justifications for mamtarmng a remnant of de jure segregation

. .to ensure that such rationales do not merely mask the perpetuation of
discriminatory practices.” Justrce O’Connor also said that it follows from

the State’s obligation that the State must demonstrate that it has “counteract-
ed and minimized the segregative impact” ‘of any policies found necessary to .
be maintained that are remnants. of -its prior system but essentlal e]ements
needed to accomplish legitimate éducational goals:** ' - co

Justrce Thomas also wrote a concumng opmron He wrote separately to
emphasrze that this. standard does not compel the destruction of historically
black colleges nor the severing. of those institutions from their distinctive
histories and traditions.”® Justice 'Ihomas believed that the maJonty S stan-
datd did not call for the elimination of public HBCUs. Justice Thomas rather

'beheved that the Court’s standard allowed for the mainténance of public
' HBCUS if they are consrstent with “sound educatronal practrces ” and if they

. 62. 505 U.S. at 762, 112 S.C1. at 2753, « 66, M. at' 2743 (O’Connor, I., concurring).
63. Id. at 2646 (Scalia, J., dissenting). 67. Id at 274344 (O’Connor, J., concurring).
64. Id. at 2753. . 68. Id. at 2744. (O’Connor, J., concurring).

65. Id.at2746. 69. Id. at 2745.
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e “educationally. justifiable’”™ Justice .Thomas’.. concurring opinion also
contained a salient statement regarding the educational value -of the HBCU.
Thomas reasoned that the Fordice opinion in no way detracted from sound
educational - justifications for- maintaining HBCUs that were we]commg to
White students.” More specifically, Justice Thomas found-that: (1) opportu-
nities at HBCUs and at ‘White schools have expanded (2) HBCUs are still

.considered- as a,source of pride and ]eadershlp especially in the South; (3)

states should maintain diverse institutjons, including HBCUs, open to all on a
race-neutral basis, but ‘with estabhshed traditions and programs that’ might
dlsproportlonately attract one race or another; and (4) existence of the
HBCUs does. not. constitute the kind. of- program duplication the majority
wanted eliminated. Justice Thomas. concluded: “Although I agree that a State
is not constitutionally required.to maintain its [HBCUs] as such, ... I do not
understand our opinion to hold that a State is forbidden from domg s0.”™

Justice Thomas’ ‘concurring opinion resonated one constitutional theory
under which a public HBCU may continue to exist in light -of Fordice. For
instance, using the legal reasoning under Brown, there is “sound educational
justification” for the continued maintenance of public HBCUs.” The Brown
Court never indicated that single-race schools, which do not discriminate in
their admissions policies could never be legal.” The Court merely held that
legally mandated racial segregation in public primary and secondary schools
cannot result.in an equal education under the law because such a situation

stigmatizes students, belonging to the minority racial group. Addmonally,'

Brown used evidence focused.on the.intellectual experience of the Black
student and relied on the District Court’s finding on evidence from reputable
social scientists, that legally. mandated segregation resulted in harmful psy+

. chological- effects .on Black children. . Justice Thomas. concluded ‘in stating

that. “it would be ironic, to.say the - least, if the institutions that sustained
blacks during. segregatlon were themselves destroyed in an effort to combat
its vestiges.”. - : :

The dicta of Fordtce questloned the consututlonallty of pubhc HBCUs

The Court suggested that a racially identifiable university borders on uncon- :

stitutionality.” Additionally, in' the -opinion the Court noted: that closing or
merging one or more institutions would remedy the dxscnmmatory effeets of
the “existing system Indeed, the ambignous standard set forth in both the
Court’s dicta and opinion suggested that public HBCUs may be unconstitu-

tional and perhaps should be mérged or closed to comply with the desegrega-

tion order mandated in Brown.” Only two jurisdictions have had the opportu-

nity to. intérpret the confusing Fordice standard as it relates to the future role

of public HBCUs. However; in these cases both the Fifth and the Eleventh
Circuits failed. to address the constitutionality of public HBCUs under

. Fordice, although tlie Fifth Circuit in its dicta cited Fordice for the proposi-

tion -that the Constltutlon does not rcqu1re the closing of its state- funded

70. Id. at 2747. ' 75 M

71 Id. at 2746. 76. Fordice, 505 U.S. at 19, 112 S.Ct at
72. Id. (Thomas, J., concurring). . 2746 (Thomas, J., concurring).

73. 47 ALA. L. REV. 481 (1996). 77. Id.at 743,

74. Id E 78. Id. at 742.
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HBCU.” Thus, the question of whether a state-funded HZBCU may- continue-
to operat¢ remains ‘unclear with few lower courts interpreting Fordice. -

The irony. of the arguments made in favor’ of Black colleges is that they
seem-in some ways to-be the same claims that were made by defenders of -

" segregation when Brown was argued ® This argument could be construed ds
accepting ‘the Plessy rationale that “separate but equal” schools for Black
" students-are as good as receiving an education in an integrated school. At

first' glance, it. may appear 'fhat the argument contradicts. the integrationist
principle of ‘Brown. However, the plaintiffs in Fordice were not secking a
return to segregation because they-are not excluding White students from
their schools. What :the plaintiffs hoped for was simply the ‘preservation of -
the ‘public HBCU because of HBCUs history of success in educating its
students. The Brown litigation aimed at eliminating the relegation of students
to a separate and under-funded system of segregated institutions.” The
argument in support of the state-funded HBCU is a different issue. What
opponents of the state-funded HBCU fail to acknowledge is that HBCUs
established during the éra of-segregation. managed to educate. thousands of
Black students, even with the consxderable constraints imposed by limited
resources.

‘Further, today the- public HBCU continues' to have success in- the
education of Black students, €specially those who were- educated in the often .
inequitable elementary and secondary system. Indeed, access to higher
education cannot adequately be addressed while ignoring the pernicious
educational practices that leave all too many disadvantaged and minority
students grade levels behind. To' further demonstrate the inequities between

‘Black and White students in the kindergarten through 12 system, one only

needs to look at the disparities'in ACT scores that were discussed earlier in
this paper. The Court noted that in 1985 “seventy-two percent of Mississip-

_* pi’s white high school seniors achiéved an ACT composite score of fifteen or
' better, while less than thirty percent of black high school seniors earned that .

score.”®* The elimination. of de jure segregation does not mean that these
institutions are no longer needed, -as de facto inequitable .kindergarten

_through 12-systems often plague Black students: HBCUs help equal the

playing field for -the- students who' received -an inequitable primary and-

-secondary: education; The suecess -of -public HBCUSs is strong evidence - of
their capacity to- prevaﬂ agamst tremendous _obstacles. . ‘Opponents of -the
,'HBCU are therefore ignoring both. past discrimination and the present issue
- of increasing the educational opportumtlc;s for Black students.

The Brown. Court relied on the earlier higher education school cases-
Sweatt v. Painter and McLaurin v. Oklahoma State Regents to discuss the
intellectual experience of the Black student. Both' of these higher education
cases addressed the-question “to what extent does the Equal Protection

‘Clause of the Fourteenth Amendment limit- the power of a state to distin-

guish between students of different races ... in a state university?”® The

79. United States v. Louisiana, 9 F3d 1159, 81 Id at 26,

1164 [87 Ed.Law Rep. [361]] (5th €ir.1993);
see also Knight v. Alabama, 14 F3d 1534, 8227;;""’“' 505 US.-at 735, 112 S.Cr. at

1540 [89 Ed.Law Rep. [65]] (11th Cir.1994).
80. B.CL. REV, May1994,p.24. 83. Id.
[14]
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~ Sweatt and McLaurin decisions opened the legal door for, the: Brown Court’s

reliance .on socral science . evidence. The Court’s reasoning in-.Sweatt. and
McLaurin demonstrated a commrtment to al]owmg Black umversrty students
an ‘education the value of whlch is based in large part on tbos_e _qu_ahtres
which are mcapable of objectrve measurement e " '

Under a Brown analysis, publrc HBCUs may be prEServed because unlrke :

_the hastily created institutions in. Sweatt - and: -McLaurin, HBCUs currently-

possess the intangible- qualities which. those cases concluded were lacking .in

~ those schools and-deemed as- essentral components of the ‘Black’ university .

student’s intellectual ‘experience. HBCUs-'possess. those - qualltres which

Sweatt and McLaurin deemed as indicia of greatness ininstitutions. HBCUs

have a reputation in the: ‘community for faculty committed. to the nurturing -
and -development of - eager minds, as well'as an experrenced administrators
and. influential alumni.* Further, any evaluatron of equality of education :
should consider how effectively- predommantly Black colleges educate their-
students relative to.how well predominantly White: colleges. educate- ‘Black--
students. Some -sociological evidence- shggests that Black. Students are more -
lrkely 'to succeed at a predominantly:Black: school than at'a predommantly

White rnstltutron L

Opponents-of pubhc HBCUs reason that HBCUS are merely a vest)ge of

a  discriminatory “system_ that: inhibits current efforts ‘to- infegrate | schools
Justice John Marshal ‘Hirlan, ‘the lone dissenter in Plessy warned ‘of the’
effects of separate but’ equal.” » Tistice Harlan. predlcted that the “separate ”
but equal” policy. would- have a long—tern'r perrucrous effect on a country
where “the destinies of ‘the /two races ... are mdrssolubly linked ‘together _
.. “The thin drsgtuse of ‘equal’ accommodatlons . will ‘not’mislead
anyone, nor atone’ for the wrong this day done.”® Opponents’ of: the public |
HBCU further argue* that this "separate but’ equal” movement could: build’
into our soc:ety new racial barriers to opportumty tliat are nearly as
mtractable as those that followed Plessy B o

_ Contranly, there are several polrcy arguments agamst mtegratron of
hrstorrcally White..and’ historically. Black universities.. The importance, of::
publrc HBCUs is well documented, HBCUs: prerde a valpable educatronal -
experience ‘to .Black .students : and . HBCUs possess “qualrtres ‘which - -are...
rncapable of objectrve measurement 8. B]ack col]eges do mnot bave the same -
Addrtronally, racral tension contmues to remarn prevalent ou many Amencan(.
campuses and the public HBCU therefore provides. among other things a
nurturing environment. Further, Black schools afford.Black students the -
opportunities to serve.in. leadershrp positions that may be more limited or.
difficult to attain at White colleges. Perhaps most rmportantly, Black culture
and accomplishment are_essential ingredients in the curriculum  at Black.
colleges. The attributes- of the public HBCU canrot, be replrcated at White
universities. At White universities, Black students can be marginalized and

84. 47ALA L R_EV. 48_1 (1996). - 87 Hd.
85.. Id. 88. Id.
86. Id 89. Sweatr, 339 U.S. at 634, 70 S.Ct. at 850. .

[15] -



EDUCATION ‘LAW REPORTER . -

the: courses: ‘oftentimes ignore the contributions of: Blacks to: the sciences, art,
and literature. Continued “access to HBCUs ultimately - ensures full -and
meaningful participation of Blacks in a.multicultural, democratic society and
the research supports these statements. For instance, in-1990; 20% of: Black
undergraduates were enrolled in HBCUs, which awarded more than 33% of
all undergraduate degrees earned by Black students.”® Black colleges also.
continue to provrde better opportumtres for. Blacks mterested in pursumg

math and science degrees.” .

‘Further, public HBCUs were. the source of nearly 50% of the. nation’s
. Black Ph.Ds. between 1986 and 1992.% In its 1991 report entitled “The State
of Black. America” the National Urban League observed that HBCUs .
~produced 70% of the nation’s Black elected - officials, 80% of- the Black
_ lawyers and judges, and 85% of Black: doctors.” Public HBCUs are. currently
making possrb]e the reality of similar future academrc success. There are 104
HBCUs. in the United States, 51 of which are _public. Most of these
institutions are located in southem states whose university systems were once
racially segregated by law.* In the fall of 1992, public HBCUs enrolled
204,966 students, or approxrmately 70% of all students enrolled in Black
' colleges and universities.*

A 1995 study also supports financial incentives for mamtammg 'HBCUs.

Jill Constantine researched the effect of attending an HBCU on.-Black

“student’s future wages. Constantine’s study reported that the value added in
future wages from attending HBCUs was 38% higher than from attending a

traditional White unrversrty" It is clear from the research that state-funded

HBCUs are a vital source of education for Blacks in the same way that they -~

were when de jure racial segregation existed. Consistent with this belief, in his
diSsenting opinion in Missouri v. Jenkins, a Kindergarten through 12 desegre-
gation ‘case, Justice FThomas: noted the difference between voluntary and
involuntary segregation.” Justice Thomas inferred. ‘that making everyone
integrate could be cultural genocide and that the consequence of coerced
desegregation is that the minority groups need to-be subservient to the White
population. Justice Thomas claims that this could be patronizing, because the
assumption is that because a school i Black, it is bad. He believes that one
should take into consideration cultural differences. Those who advocate
closure of the HBCUs in the name of integration and Brown ignore the fact
that history has demonstrated the remarkable job that HBCUS both- pubhc
and private have done in educatmg Black students. HBCUs have served and
_continue to serve as the bridge between a falhng lundergarten through 12
‘system and the realrty of : a college education.

Conclusron

The Brown Court held that separate -is mherently unequal At first
glance Fordzce did. not appear to follow the rthetoric of Brown when- the

9. 47 ALA. L. REV 481 citing the Natl 94, Id
.Center for Educ. Statistics, U.S. Dep’t of 95. Id

.- Bduc.,, Fall Enrollment in Instifutions of v .
Higher Education 224, tbl. 213 (June 1994).  96. 48 Indus. & Lab. Rel. Rev. 531 (1995).

91 I : -9 "Musoun v. Jenkins, US LEXIS 4041
92. Id. . (1955).
93, Id ’
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Court refused. to:explicitly state’ Lhat HBCUs were unconsumtlona] There-
fore, there is a possibility that pUbllC HBCUs ‘could  survive -under - Brown.
Indeed, the issue of a publicly funded HBCU is difficult. However, it cannot
be denied that-HBCUs have. persevered and. developed into superior institu-
tions of higher education with a legacy, which all can respect; and from which
many can benefit. Contrarily, it can, also be argued that the HBCU is
promoting “separate but equal” in its truest sense. It has been 25 years since
the beglnnmg of the Fordice lmgatlon and it ‘continues to remain unclear
whether the state-funded HBCU will-survive. authors’ final’ riotes are
that HBCUs should remain as pred mmant]y Black institutions that maintain
fidelity. to: their history and cultural id€ ¥ should -continue to
remain predominant while alsoopento White students -as- well.
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